FOURTH SECTION
CASE OF KARHUVAARA AND ILTALEHTI v. FINLAND

(Application n053678/00)

JUDGMENT
STRASBOURG

16 November 2004

FINAL
16/02/2005



In the case of Karhuvaara and lltalehti v. Finland,
The European Court of Human Rights (Fourth Sectisitting as a Chamber composed of:
Sir Nicolas BratzaPresident
Mr M. Pellonpéaa,
Mr J. Casadevall,
Mr R. Maruste,
Mr S. Pavlovschi,
Mr J. Borrego Borrego,
Mrs E. Fura-Sandstrorjudges
and Mr M. O’Boyle,Section Registrar
Having deliberated in private on 10 February, leJand 26 October 2004,
Delivers the following judgment, which was adoptedthe last-mentioned date:

PROCEDURE

1. The case originated in an application (8867800) against the Republic of Finland
lodged with the Court under Article 34 of the Contren for the Protection of Human Rights
and Fundamental Freedoms (“the Convention”) byrmiBh national, Mr Pekka Karhuvaara,
and by a Finnish publishing company, Kustannusogske litalehti (“lltalehti”), a limited
liability company based in Helsinki, on 20 Novemh689.

2. The Finnish Government (“the Government”) wespresented by their Agent, Mr A.
Kosonen, Director at the Ministry of Foreign Affair

3. The applicants alleged, in particular, thatrtlvenviction for infringement of privacy
and the order to pay damages violated Article 1thefConvention.

4. The application was allocated to the FourthtiSeaf the Court (Rule 52 8§ 1 of the
Rules of Court). Within that Section, the Chamitet twould consider the case (Article 27 8
1 of the Convention) was constituted as providedurfe 26 8§ 1.

5. A hearing on admissibility and the merits tqalce in public in the Human Rights
Building, Strasbourg, on 10 February 2004 (Rulé&s 5.

6. By a decision of 1 June 2004, the Chamber dmtithe application partly admissible
(Rule 54 § 3).

There appeared before the Court:

(a) for the Government
Mr A. Kosonen, Director, Ministry of Foreign AffarAgent
Mr I. Hannula, Counsellor of Legislation,
Mrs L. Leikas, Legal Officer, Advisers

(b) for the applicant
Mr M. Wuori, Advocate,Counse|
Mr R. Ryti, Advocate,Adviser.

THE FACTS

l. THE CIRCUMSTANCES OF THE CASE



7. The first applicant was born in 1954 and livasHelsinki, Finland. The second
applicant (“the applicant company”) is a limiteddility company based in Helsinki.

8. The applicant company publishes a newspapkddéiblehti which has a circulation of
approximately 120,000. On 31 October 1996 it phigits an article on a criminal trial
concerning the drunken and disorderly behaviowlugling an assault on a police officer, of
Mr A., a lawyer practising in Seingjoki. The aréiddore the title “His wife [is] the chairperson
of the parliamentary Committee for Education andt@a — Lawyer from Seingjoki hits
policeman in restaurant” Yaimo eduskunnan sivistysvaliokunnan puheenjohtaja
Seingjokelainen asianajaja iski poliisia ravintosas).

Follow-up articles were published on 21 Novembeat 28 December 1996 concerning the
verdict whereby the defendant was convicted andeseed to six months’ suspended
imprisonment. It was reported that the defendars tha husband of Mrs A., a member of the
Finnish parliament and the chairperson of its Cott@aifor Education and Culture. The
headline on 21 November read “... Husband of menabgparliament hits policeman in
restaurant” (*.. Kansanedustajan aviomies |0i poliisia ravinsdd). The heading on 10
December 1996 read “... Husband of member of padid receives harsh sentence for
violence in restaurant” (% Kansanedustajan miehelle kova tuomio ravinsdas
riehumisesty.

9. The trial of Mr A. had been widely publiciseddadiscussed locally, and the role of Mrs
A. — who was in no way involved in the criminal peedings — had become the subject of,
inter alia, political satire in a programme Igalypsy’) broadcast on the main national
television channel.

10. In April 1997 Mrs A., who did not dispute tfaets as presented Htiyalehti, instituted
proceedings against the applicants and two ofdhenglists involved on the grounds that the
reporting bylltalehti had been libellous and had invaded her privace. i@quested that the
respondents be punished for invasion of privacy @efdmation, and claimed compensation
for non-pecuniary damage caused by the articleged@r, she relied on section 15 of the
Parliament Act then in forcevdltiopaivajarjestys, riksdagsordningemwhich stipulated that
members of parliament as well as parliamentaryciais were to enjoy special protection in
the performance of their duties and for the duratdd parliamentary sessions. Criminal
offences, in the form of words or physical actsatthiolated the rights of members of
parliament or officials while Parliament was inses, or subsequent physical violence, were
to be regarded as being committed in particulaggravating circumstances. According to
Mrs A., this provision was applicable both in redat to the criminal charges and in
determining the amount of damages in her case.aBhed that the articles had caused her
particular suffering as she had been publicly assed with a criminal act that was in no way
connected to her person or function as memberrniapeent.

11. As editor-in-chief ofltalehti the first applicant, Mr Karhuvaara, admitted tanige
superficially aware of the type of material pub&ghbut denied any detailed prior knowledge
of the specific material in question. Accordingstection 32 of the Freedom of the Press Act
then in force jpainovapauslaki, tryckfrinetslagl/1919, replaced by Act no. 460/2003 in
2004), an editor-in-chief was ultimately responsifdr any original material published in his
newspaper or periodical, regardless of whetherduki fact been aware of its contents. The
defendants also argued that they had only mentiondtkir articles that Mrs A. was married
to Mr A., a fact which was not denied by Mrs A. Stag not been otherwise mentioned in the
articles. Moreover, the case had already been tegbdocally and their article contained no
new information as such. They also argued that mlmee of parliament, as a public political
figure, must tolerate more from the media than awmefage citizen” and that it was
particularly disturbing that a member of parliamewms trying to limit the defendants’
freedom of expression.



12. On 27 March 1998 the Vantaa District Couétrgjaoikeustingsratter) convicted the
first applicant and the two other journalists oneatount of invasion of privacy under
particularly aggravating circumstances within theamng of section 15 of the Parliament
Act. The first applicant was ordered to pay eigtay-fines, amounting to 47,360 Finnish
markkas (FIM) (approximately 7,965 euros (EUR)).eTtwo other journalists were both
ordered to pay fines amounting to approximately E®R. In addition, all the defendants,
including both applicants, were ordered to pay dgsaas requested by the plaintiff (jointly
and severally with a co-defendant, FIM 75,000 wiiterest from 31 October 1996, and
jointly and severally with another co-defendantviFL00,000 with interest on FIM 50,000
from 21 November 1996 and with interest on FIM B0,&rom 10 December 1996), namely,
a total of FIM 175,000 (approximately EUR 29,408)| the defendants were ordered to
reimburse Mrs A. jointly and severally in respether legal expenses of FIM 72,109 (EUR
12,128) with interest from 27 April 1998. The dettian charges were dropped.

13. The District Court found that, as a whole, baaner headlines, the front pages and the
articles themselves were published with the purpokedrawing the readers’ attention
principally to Mr A.’s marital relationship with MrA. and not with the purpose of depicting
the events as such. It further found that the ghhed publication of Mrs A.’s name, picture
and professional status was in no way necessasydier to report on the criminal trial of Mr
A. It acknowledged that the protection of the ptevdife of Mrs A., as a member of
parliament, was narrower than that of other persbuos only in so far as the matters in
guestion were connected to her public functionstarte was a public interest justifying their
publication. The fact that the conviction of theogpe of a politician could affect people’s
voting intentions did not in itself render the neatof public interest such as to justify the
publication.

The District Court held that the fact that the aes of the plaintiff's husband and the
criminal proceedings against him had been well kmawtheir home district and the fact that
the local newspapers had been reporting the ntatkno bearing on the defendants’ liability.
According to the judgment, it was the nationwideblpity accorded bylltalehti and the
resultant infringement of the plaintiff's protectgativate domain that had essentially
constituted the criminal offence in question.

It further held that, although the reasons undegd\gection 15 of the Parliament Act could
be regarded as outdated, it was a mandatory pooviteading to conviction for an offence
categorised as aggravated.

As to the determination of the amount of compensafor suffering, the District Court
noted that the plaintiff herself, especially as sl also a doctor and thus an expert, was best
placed to assess her own situation and the danhageesl sustained.

14. On 3 December 1998 the Helsinki Court of Apgkavioikeus hovratten dismissed
the joint appeal of the defendants and upheld tisritt Court’'s judgment without any
observations on the merits of the case, save forireor correction of the lower court’s
statement as to the alleged unlawful benefit aogrto the publishers. The Court of Appeal
added that regardless of this correction the damagearded to the plaintiff were not to be
considered excessive.

15. On 25 May 1999 the Supreme Coludrkein oikeushdgsta domstolgrrefused the
defendants leave to appeal.

Il. RELEVANT DOMESTIC LAW AND PRACTICE

16. Section 8(1) (969/1995) of the 1919 Constiuti (Suomen hallitusmuoto
regeringsformen for Finland as in force at the relevant time, stipulated tha private life,
honour and home of every person was to be protettad provision corresponds to section



10 of the 2000 Constitutiorpérustuslaki, grundlagerAct no. 731/1999), which came into
force on 1 March 2000.

17. Section 10(1) (969/1995) of the 1919 Constitytas in force at the relevant time,
afforded everyone the right to freedom of expressiereedom of expression entailed the
right to express, disseminate and receive infolmnatopinions and other communications
without prior prevention by anyone. This provisioorresponds to Article 12 of the 2000
Constitution.

18. Section 15(1) of the Parliament Aetltiopaivajarjestys riksdagsordningen as in
force at the relevant time, read as follows:

“If a person, either in the course of a parliamgnsession or while a member of parliament is tiag
to or from Parliament, abuses the said member ifapgent by any word or deed, knowing that the pers
so abused is a member of parliament, or if a peassaults a member of parliament after a parliaangnt
session because of the manner in which he or shednded out his or her duties, the fact thatvibhém of
the offence was a member of parliament shall benddeo be a seriously aggravating circumstance.”

This provision was later repealed by the 2000 Gtutitn (section 131).
19. Chapter 27 (908/1974), section 3a, of the PEode (ikoslaki, strafflagern, as in
force at the relevant time, read as follows:

“A person who unlawfully, through the use of thesmanedia or in another similar manner, publicly
spreads information, an insinuation or an imagedatieg the private life of another person, suchcasause
him or her damage or suffering, shall be convidg&thvasion of privacy and sentenced to a maximermt
of imprisonment of two years or to a fine. A pubtion that deals with a person’s behaviour in alipub
office or function, in professional life, in a pidial activity or in another comparable activityadl not be
considered an invasion of privacy if the reportwas necessary for the purpose of dealing with aemat
importance to society.”

20. According to the Government, persons in raspeevhom the protection of private
life is narrower in scope include public officialppliticians and persons with important
positions in the business world (government bilg 289/1997p. 32).

21. Chapter 27, section 3a, of the Penal Coderggesaled in 2000 by section 8 of Chapter
24 (531/2000), which reads as follows:

“Dissemination of information violating private lif& person who unlawfully (1) through the use of th
mass media, or (2) in another manner publicly stgeéaformation, an insinuation or an image of the
private life of another person, such that the adikely to cause that person damage or suffeongubject
that person to contempt, shall be convicted of dangapersonal reputation and sentenced to a fine or
maximum term of two years’ imprisonment.

The spreading of information, an insinuation oriarage of the private life of a person in politics,
business, public office or a public position, orancomparable position, shall not constitute damtage
personal reputation, if it may affect the evaluatad that person’s activities in the position inegtion and
if it is necessary for the purposes of dealing witimatter of importance to society.”

22. According to a report by the parliament's La@ommittee kkivaliokuntg
lagutskotte), functions in respect of which the protectiorpaate life is, under paragraph 2,
narrower in scope, include political functions, ibess functions, and public functions or
duties. Information on the private life of persdmsving such functions may be disclosed
where the information may affect the assessmenthef performance of their duties.
Furthermore, the person’s consent to the disclosfirthe information is relevant to the
assessment of the lawfulness of the interferendthdivt explicit consent, there is usually no
reason to believe that the person in question wialde consented to the publication of
information relating to their private life (see teport of the Law Committee, pp. 4-6).

23. According to section 39 (909/1974) of the 1#t8edom of the Press Act (as in force
at the relevant time), the Tort Liability Act was lie applied to the payment of compensation
for damage resulting from the content of printedkso



24. Under the terms of Chapter 5, section 6, of thort Liability Act
(vahingonkorvauslakiskadestandslage®12/1974), damages may also be awarded for the
distress arising from an offence against somediieesty, honour or domestic peace or from
another comparable offence.

According to the government bill to amend the Toibility Act (HE 116/1998), the
maximum amount of compensation for pain and suffgfrom,inter alia, bodily injuries had
in the recent past been approximately FIM 100,0BQR 16,819). In the subsequent
government bill to amend the Tort Liability Act (HE57/2003,p. 60), it is stated that no
changes to the prevailing level of compensatiorstdfering are proposed.

25. Chapter 17, section 6 (571/1948), of the Code Judicial Procedure
(oikeudenkaymiskaariattegangsbalkenprovides that if the issue relates to the quantdim
damages and no evidence is available, or if evieleaa only be presented with difficulty, the
court shall have the power to assess the quantumdheegard to what is reasonable.

26. On 11 June 1997 the Supreme Court delivered jadgments relating to articles
which had given information on cases of arson. fiisejudgment (KKO 1997:80) concerned
a newspaper article (summary from the Supreme Goieiarbook):

“A newspaper published an article concerning cas@sson, in which it was said that the suspecttivas
wife of the head of a local fire department. Asvés not even alleged that the head of the fire et
had any role in the events, there was no justiéiabason for publishing the information on the nage
between him and the suspect. The publisher, theradichief and the journalist who wrote the dgic
were ordered to pay compensation for the suffecangsed by the violation of the right to respectdfivate
life.”

27. The other judgment (KKO 1997:81) concernedaditle published in a periodical,
which was based on the aforementioned newspapeleaidee paragraph 26 above) and on
the records of the pre-trial investigation and ¢oert proceedings, but did not indicate that
the newspaper article had been used as a souroen@y from the Yearbook):

“Compensation was ordered to be paid for the redbanhthe article violated the right to respect for
private life. Another issue at stake in the precédeas the relevance to liability for damages almel t
amount of compensation of the fact that the infdromahad been reported in another publication at an
earlier stage.”

The article published in the periodical had alsotiemed the name and profession of the
head of the fire department, although the offenas wot related to the performance of his
duties. Thus, it had not been necessary to refleistposition as head of the fire department or
to his marriage to the suspect in order to giva@ount of the offence.

The Supreme Court considered that the fact thatirtftgmation had previously been
published in print did not relieve the defendantstheir responsibility to ensure, before
publishing the information again, that the artidied not contain information insulting the
persons mentioned in it. The mere fact that therunéw with the head of the fire department
had been published in the newspaper did not justgyconclusion that he had also consented
to its publication in the periodical.

The Supreme Court further found that repeatingotation did not necessarily cause the
same amount of damage and suffering as the iniidhtion. The readers of the newspaper
and the periodical were partly different, and tireutation of the newspaper apparently did
not entirely coincide with that of the periodic@herefore, and considering the differences in
the content and tone of the articles, the SupremartGound it established that the article
published in the periodical was conducive to cagyisine head of the fire department
additional mental suffering.

The publisher and its partners were ordered jotatlgyay FIM 100,000 (EUR 16,819) plus
interest for the mental suffering caused to thedledhe fire department.



According to the Supreme Court, the events repartethe article did not concern the
plaintiff's conduct in the performance of his dstias head of the fire department and it had
not been necessary to mention the complainant’'senand profession for the purpose of
discussing a matter involving significant publi¢arest. It had not been necessary to refer to
the complainant's profession in order to report the offences. By associating the
complainant’'s name and profession with the offenneguestion, the article had unlawfully
spread information and insinuations concerningpnigate life likely to cause him damage
and suffering. The disclosure of the complainantse and the emphasis on his occupation
had amounted to an insult. By again reporting enrtfatter two months after the events had
occurred, the periodical was found to have caubedcomplainant additional suffering for
which separate compensation was to be paid.

28. In another judgment (KKO 1980 Il 123), the &upe Court held as follows (summary
from the Yearbook):

“The accused had picked up a photograph of thetiffairom the archives of a newspaper and publishe
it in the context of an electoral campaign withthe plaintiff's consent. He was convicted of a at@n of
private life and ordered, jointly with the politicarganisations which had acted as publishers,ap p
damages for mental suffering.”

THE LAW

|. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTDN

29. The applicants alleged a violation of Artid® of the Convention following their
conviction for invasion of privacy and the ordequeing them to pay damages. The relevant
parts of Article 10 of the Convention read as fato

“1. Everyone has the right to freedom of exprassithis right shall include freedom to hold opirgon
and to receive and impart information and idea$avit interference by public authority and regarsllet
frontiers. ...

2. The exercise of these freedoms, since it caksigh it duties and responsibilities, may be sobje
such formalities, conditions, restrictions or p¢iesl as are prescribed by law and are necessagy in
democratic society, in the interests of nationatusiy, territorial integrity or public safety, fothe
prevention of disorder or crime, for the protectadrhealth or morals, for the protection of theutgpion or
rights of others, for preventing the disclosurenéérmation received in confidence, or for maintagthe
authority and impatrtiality of the judiciary.”

A. The parties’ submissions

1. The applicants

30. The applicants did not dispute that the retsbris applied in the present case were
“prescribed by law”. They maintained, however, ttte measures taken against them were
not “necessary in a democratic society”. They cinthat the criminal proceedings against
them bore an element of backlash and were symptomié distorted approach in freedom
of expression cases allegedly prevalent in theislinoourts over the past few years. They
maintained that the events which they had repadntedl occurred in Mrs A.’s constituency,
where they had already become well known as atreduteports by local media and a
national television channel. As a member of paiatnMrs A. could not be characterised as
a private person in the context at hand. The ramplielonged to the sphere of public debate
regarding an issue of general public interest. &pelicants had not disseminated any
explicitly private information. Further, the countsliance on section 15 of the Parliament Act



was arbitrary inasmuch as it had been enactedh®rpurpose of protecting members of
parliament in the exercise of their public officeridg sessions. The applicants maintained
that the special protection afforded to membergpariament was out of touch with the

European system.

31. The applicants further contended that the dwéicompensation for Mrs A.’s mental
suffering had been exorbitant. By way of comparjgbe courts had assessed such suffering
experienced by victims of rape or armed robberff &t 50,000 at the most (approximately
EUR 8,400), whereas the damages awarded to Mretallad FIM 175,000 (approximately
EUR 29,400). In sum, the interference with theieefiom of expression had been
disproportionate to the legitimate aim pleadedigy&overnment.

2. The Government

32. The Government conceded that the first apptisaconviction and the order against
him and the applicant company for the payment ohages and costs amounted to an
interference with their right to freedom of expiiessunder Article 10. The interference was
nonetheless “prescribed by law”, having a basi€apter 27, section 3a, of the Penal Code
and section 15, subsection (1), of the Parliamett Both as in force at the relevant time. The
grounds relied on by the Finnish courts were coasiswvith the legitimate aim of protecting
Mrs A.’s private life.

33. The Government rejected the allegation of“thstorted approach” prevalent in the
Finnish courts as baseless.

34. As noted by the District Court, the protectmnMrs A.’s private life was restricted
only in respect of issues which related to her jupbsition and the publication of which
would be in the public interest. The articles iresfion in no way referred to her political
activities and had been produced and marketedcim gumanner as to increase the sales of the
tabloid. The mere fact that a prison sentence igas a politician’s spouse could affect the
behaviour of citizens in elections did not lend thatter significant public interest or justify
the mention of Mrs A.’s name and her marriage ®ghrpetrator. The Government relied on
the Court’s inadmissibility decisions Bociété Prisma Presse v. Frang®s. 66910/01 and
71612/01, 1 July 2003) maintaining that the priv#ee of a politician was protected where
the only purpose of a publication was to satisfibljgu curiosity and create lucrative
merchandise for the media. Even if the persons Wwamvn to the public, the reports on
private aspects of their life had to contributeatalebate on a matter of general interest to
society (sed/on Hannover v. Germanyo. 59320/00, § 65, ECHR 2004-VI). In the present
case, Mrs A.’s marital relationship with Mr A. wast connected to any public debate.

35. The Government pointed out that in Finlandfémily members of politicians did not
usually participate in political functions and thdts A. had always kept her private life
strictly separate from her public functions.

36. They submitted that information on private Itfould be highly sensitive even if it was
correct as such, and its publication could thusseauffering. Additional suffering was no
doubt caused where the information was published mational tabloid. As noted by the
District Court, the amount of compensation for m@tuniary damage was to be based on an
equitable assessment once Mrs A. had providedcseriti evidence of her suffering. The
present case was to be seen as part of the Su@eunres emerging case-law. The amounts
awarded did not significantly depart from the pikwg domestic practice, nor were they
disproportionate for the purposes of Article 10 & 2he Convention.

B. The Court’s assessment

1. General principles



37. According to the Court’s well-established cks®e, freedom of expression constitutes
one of the essential foundations of a democratieespand one of the basic conditions for its
progress and each individual's self-fulfilment. fadb to paragraph 2 of Article 10 of the
Convention, it is applicable not only to “informani’ or “ideas” that are favourably received
or regarded as inoffensive or as a matter of irdsffice, but also to those that offend, shock or
disturb. Such are the demands of pluralism, tols¥aend broadmindedness, without which
there is no “democratic society”. This freedom ubject to the exceptions set out in Article
10 § 2, which must, however, be strictly construde need for any restrictions must be
established convincingly (see, for examgdlégens v. Austriajudgment of 8 July 1986,
Series A no. 103, p. 26, § 41, aNdsen and Johnsen v. Norw§gC], no. 23118/93, § 43,
ECHR 1999-VIII).

38. The adjective “necessary”, within the mearohdrticle 10 § 2, implies the existence
of a “pressing social need”. The Contracting Stiit@ge a certain margin of appreciation in
assessing whether such a need exists, but it goesih hand with a European supervision,
embracing both the legislation and the decisionplyapy it, even those given by an
independent court. The Court is therefore empowéegive the final ruling on whether a
“restriction” is reconcilable with freedom of expson as protected by Article 10 (see
Janowski v. PolanflGC], no. 25716/94, § 30, ECHR 1999-I).

39. In exercising its supervisory jurisdiction,etlfCourt must look at the impugned
interference in the light of the case as a whaleluding the content of the remarks made by
the applicants and the context in which they mddsmt In particular, it must determine
whether the interference in issue was “proportienat the legitimate aims pursued” and
whether the reasons adduced by the national atidsotio justify it were “relevant and
sufficient” (see The Sunday Timgsthe United Kingdom (no. ,Jjudgment of 26 April 1979,
Series A no. 30, p. 38, §8 62jngens cited above, pp. 25-26, § 4Barfod v. Denmark
judgment of 22 February 1989, Series A no. 1492p 8§ 28;Janowskj cited above, 8§ 30; and
News Verlags GmbH & CoK@ Austrig no. 31457/96, § 52, ECHR 2000-I). In doing se, th
Court has to satisfy itself that the national authes applied standards which were in
conformity with the principles embodied in Articdl® and, moreover, that they based
themselves on an acceptable assessment of theameléacts (seelersild v. Denmark
judgment of 23 September 1994, Series A no. 29823424, § 31).

40. The Court further emphasises the essentiatiimthe press fulfils in a democratic
society. Although the press must not overstep icett@aunds, particularly as regards the
reputation and rights of others and the need twegortethe disclosure of confidential
information, its duty is nevertheless to imparh-aimanner consistent with its obligations and
responsibilities — information and ideas on all texat of public interest (segersild cited
above, pp. 23-24, § 3De Haes and Gijsels v. Belgiujudgment of 24 February 1997,
Reports of Judgments and Decisiot897-I, pp. 233-34, § 37; and Bladet Tromesed
Stensaas v. NorwalGC], no. 21980/93, 8§ 58, ECHR 1999-1ll). In adhi, the Court is
mindful of the fact that journalistic freedom alsovers possible recourse to a degree of
exaggeration, or even provocation ($&ager and Oberschlick v. Austrigudgment of 26
April 1995, Series A no. 313, p. 19, § 38, and Bta@iromsgand Stensaadoc. cit.). The
limits of permissible criticism are narrower inagbn to a private citizen than in relation to
politicians or governments (see, for exam@astells v. Spainjudgment of 23 April 1992,
Series A no. 236, pp. 23-24, § 46, dndal v. Turkey judgment of 9 June 199&eports
1998-1V, pp. 1567-68, § 54).

41. In sum, the Court’s task in exercising itsesufsion is not to take the place of national
authorities but rather to review under Article 10,the light of the case as a whole, the
decisions they have taken pursuant to their poweppreciation (see, among many other
authoritiesFressoz and Roire v. Fran¢&C], no. 29183/95, § 45, ECHR 1999-I).



42. The protection of private life has to be bakxhagainst the freedom of expression
guaranteed by Article 10 of the Convention. As rdgdrticle 8, the Court reiterates that its
object is essentially that of protecting the indual against arbitrary interference by public
authorities. It does not merely compel the Statalistain from such interference: in addition
to this primarily negative undertaking, there ma&ygwsitive obligations inherent in effective
respect for private or family life (s&on Hannovercited above, 8§ 57, artjerna v. Finland
judgment of 25 November 1994, Series A no. 299-B1p § 38). The boundary between the
State’s positive and negative obligations undes tirovision does not lend itself to precise
definition. The applicable principles are, nonetiss| similar. In both contexts regard must be
had to the fair balance that has to be struck batwiee competing interests of the individual
and of the community as a whole; in both contekes $tate enjoys a certain margin of
appreciation (see, among many other authoritieggan v. Irelandjudgment of 26 May
1994, Series A no. 290, p. 19, 8§ 49, &udta v. Italy judgment of 24 February 199Beports
19981, p. 427, § 33).

2. Application to the present case

43. The Court notes that the parties are in ageeériat the applicants’ conviction and
the order requiring them to pay damages and costauated to an interference with their
right to freedom of expression, that the interfeeenwas “prescribed by law” and,
furthermore, that it pursued a legitimate aim, nigntbe protection of the reputation and
rights of others, within the meaning of Article 8@ of the Convention. The Court endorses
this assessment. The dispute in the present caserétates to the question whether the
interference was “necessary in a democratic sdciety

44. The Court first observes that there is no@we, or indeed any allegation, of factual
misrepresentation or bad faith on the part of {hy@ieants. The facts set out in the articles in
issue were not in dispute even before the domestids. There is thus no question of having
exceeded the bounds of journalistic freedom inghiespects.

The Court further observes that the articles instjoa did not contain any allegations of
Mrs A.’s involvement in the events leading to Mr'sAconviction, or any other kinds of
allegations against Mrs A. In this latter regaftke present application can be distinguished
from Tammer v. Estonigno. 41205/98, ECHR 2001-I). Nor were any detafldMirs A.’s
private life mentioned, save for the fact that sl married to Mr A., a circumstance which
was already public knowledge before the publicatadnthe articles in issue. In these
circumstances, especially as Mrs A. as a polititiad to tolerate more from the press than
“the average citizen” (see paragraph 40 above), itiberference with her private life,
assuming there was an interference within the nmgaof Article 8, must in any event be
regarded as limited.

45. On the other hand, it is to be noted thatsthigect matter of the impugned reporting
did not have any express bearing on political issueany direct links with the person of Mrs
A. as a politician. Consequently, the articles urestion did not pertain to any matter of great
public interest as far as Mrs A.’s involvement veascerned. However, the public has the
right to be informed, which is an essential rightidemocratic society that, in certain special
circumstances, may even extend to aspects of thatgrife of public figures, particularly
where politicians are concerned (3 Hannovercited above, 8§ 64). In this connection, the
Court notes the District Court’s opinion that tleneiction of the spouse of a politician could
affect people’s voting intentions. In the Courtgiraon this indicates that, at least to some
degree, a matter of public interest was involvethareporting.

46. The Court further notes that the domestic tsoptaced considerable weight on the
finding that the articles had been published wlig purpose of drawing the readers’ attention
principally to Mr A.’s marital relationship with MrA. The Court accepts this conclusion as a



matter of factual observation. The emphasis inithpugned articles was clearly on the
defendant’s marital connection to Mrs A., a membérparliament, an approach which
understandably served to lend colour to the evamis, at the same time, to boost the sales of
the newspaper. This finding is not, however, irelftsufficient to justify the applicants’
conviction, as there are also other aspects togighed.

47. The Court next observes that the trial of Mrhad been widely publicised and
discussed locally, and that the role of Mrs A. badome the subject dhter alia, a popular
political satire in a programme broadcast natiomwah prime-time television. Thus, the
impugned articles did not disclose Mrs A.’s idgntit the context of criminal proceedings for
the first time. The Court may nevertheless acclpt domestic courts’ finding that the
nationwide publication irltalehti was capable of infringing Mrs A.’s privacy to aegter
degree than the previous publication of the sangés fan a local newspaper with a more
limited circulation. While this interpretation agps to be in line with the domestic case-law
(see paragraphs 26-28 above) and cannot theredoregarded as arbitrary, it is likewise not
sufficient to justify the applicants’ conviction.

48. Another factor to be taken into account igieacl5 of the Parliament Act which, at
the time, provided special protection to memberpatiament in the performance of their
duties by inter alia, stipulating that various criminal offences perptd against them while
Parliament was in session were to be regarded mmsnited in particularly aggravating
circumstances.

49. The Court must assess the importance of tdgsavision in the light of the particular
circumstances of the case (S&ite and Kennedy v. Germaf@C], no. 26083/94, § 64,
ECHR 1999-). It observes in this connection thatask is not to review the relevant law and
practicein abstractg but to determine whether the manner in which tweye applied to or
affected the applicant gave rise to a violationtled Convention (seanutatis mutandis
Padovani v. Italy judgment of 26 February 1993, Series A no. 255%B20, § 24). In
particular, it is not the Court’s task to take filace of the domestic courts. It is primarily for
the national authorities, notably the courts, teohee problems of interpretation of domestic
legislation (see, among other authoritiegrez de Rada Cavanilles v. Spgudgment of 28
October 1998Reports1998-VIil, p. 3255, § 43). The Court’s role is ¢imed to ascertaining
whether the effects of such an interpretation arepatible with the Convention.

50. The Court notes that it is a long-standingciica for States generally to confer
varying degrees of immunity on parliamentarianghwhe aim of allowing free speech for
representatives of the people and preventing partisomplaints from interfering with
parliamentary functions (sé€&ordova v. Italy(no. 1) no. 40877/98, § 55, ECHR 2003-I). The
Court has further found that an immunity attachtngstatements made in the course of
parliamentary debates in the legislative chambers @designed to protect the interests of
Parliament as a whole, as opposed to those ofithdiVparliamentarians, is compatible with
the Convention (se&. v. the United Kingdoymo. 35373/97, 88 84-85, ECHR 2002-X).

51. The present case does not raise the issuarldmentary immunity directly as there
was no question of Mrs A.’s immunity from civil oriminal action. Parliamentary immunity
was, however, of indirect relevance as it was Mrs Atatus as a member of parliament that
led to more severe convictions and sentences w®ttion 15 of the Parliament Act. This
indirect protection afforded to parliamentarians vegty of punitive and deterrent criminal
sanctions, directed towards third parties, is @hevboth to the justification and the
proportionality of the convictions.

52. The Court notes that the offences in queddiodnnot have any connection with the
performance of Mrs A.’s official duties as a membéparliament. No criticism of Mrs A.
was suggested, and it has not even been claimédhéhgublication of Mrs A.’s name and
picture in connection with the account of the crialiproceedings against Mr A. in any way



affected Mrs A.’s freedom of speech or was capableniting free parliamentary debate. In
the absence of any link with the aims underlyindi@aentary immunity, the use of Mrs A.’s
parliamentary status as an aggravating factorebtfences in question is problematic.

It is observed that the domestic courts gave thpassion that section 15 of the Parliament
Act was outdated. However, apart from noting thatprovision left them no discretion, they
abstained from giving any guidance as to how thaviplon was to be applied when it
conflicted with other important competing interests

In the Court’'s opinion, given its established ckse-to the effect that the limits of
permissible criticism are broader as regards pdiis, the automatic and unqualified
application of section 15 by the domestic courfsatively nullified the competing interests
guaranteed by Article 10 of the Convention.

53. Finally, the Court has taken into account skeeerity of the fines imposed on the
applicants. It observes that the first applicans wedered to pay eighty day-fines, amounting
to FIM 47,360 (approximately EUR 7,965). In additi@ll the defendants, including the first
applicant and the applicant company, were ordeygxhy damages jointly and severally to the
full amount of FIM 175,000 (approximately EUR 290301t is not clear whether these
amounts have been paid or, if so, how they wereripped between the applicants. Be that
as it may, the severity of the sentence and theuata@mf compensation must be regarded as
very substantial when it is considered that theimam compensation afforded to victims of
serious violence has been approximately FIM 100,(00R 16,819) (see paragraph 24
above).

The Court considers that such severe penaltiesedeagainst the background of a limited
interference with the private life of Mrs A. (searpgraph 44 above), disclose a striking
disproportion between the competing interests otgmtion of private life and freedom of
expression.

54. In the Court’s opinion, the reasons reliecbgrihe domestic courts, although relevant,
were not sufficient to show that the interferenaamplained of was “necessary in a
democratic society”. Moreover, the fines imposedendisproportionate. Having regard to all
the foregoing factors, and notwithstanding the nmaod appreciation afforded to the State in
this area, the Court considers that the domestictedailed to strike a fair balance between
the competing interests.

55. There has therefore been a violation of Aetidd of the Convention.

Il. APPLICATION OF ARTICLE 41 OF THE CONVENTION

56. Article 41 of the Convention provides:

“If the Court finds that there has been a violatafrthe Convention or the Protocols thereto, anithef
internal law of the High Contracting Party concetradlows only partial reparation to be made, thein€o
shall, if necessary, afford just satisfaction te ithjured party.”

A. Damage

57. The applicants sought compensation for pecyrdamage incurred in the domestic
proceedings with an annual interest of 11%, tatgllb8,645.37 euros (EUR), made up as
follows: the fine imposed with interest paid on 8JWmber 1999, totalling EUR 7,965.38;
175,000 Finnish markkas (FIM) in compensation fonipecuniary damage and interest of
FIM 48,220.55, totalling FIM 223,220.55 (EUR 37,%48nd the legal costs of Mrs A. in the
District Court (FIM 72,109) and in the Court of Aggd (FIM 6,000), making a total of FIM
78,109 (EUR 13,136.99).



They also claimed the sum of EUR 35,000 in compémséor the non-pecuniary damage
consisting in the violation of their rights.

58. As far as pecuniary damage was concernedGthernment accepted that, in the
event of a violation being found, the applicantsreventitied to compensation. They
calculated that the applicants had been ordergyan total EUR 36,435 (in fact, 36,345),
interest excluded. The first applicant was ordécepay in total EUR 22,155 (EUR 7,965 as a
fine; EUR 9,811 as one-third of the total compensapaid to Mrs A.; EUR 4,043 as one-
third of the legal fees of Mrs A. before the DistrCourt; and EUR 336 as one-third of the
legal fees of Mrs A. before the Court of AppealheTsecond applicant was ordered to pay in
total EUR 14,190 (EUR 9,811 as one-third of thealtatompensation paid to Mrs A,
EUR 4,043 as one-third of the legal fees of Mrdafore the District Court; and EUR 336 as
one-third of the legal fees of Mrs A. before theu@mf Appeal). As to the claims for interest,
they submitted that the Court should apply its Ustiteria of assessment in Finnish cases.

The Government considered that the finding of dation should constitute in itself
sufficient just satisfaction for the non-pecuni@amage sustained by the applicants. In any
event, the applicants’ claims for non-pecuniary dgenwere in their opinion far too high.

59. The Court finds that there is a causal linknveen the violation found and the alleged
pecuniary damage. Consequently, there is justifindor making an award to the applicants
under that head. Having regard to all the circuntsta, the Court awards the applicants EUR
36,345 in compensation for pecuniary damage (EURS®to the first applicant and EUR
14,190 to the applicant company).

60. The Court does not exclude the possibility tha first applicant, the editor-in-chief of
litalehti, may have sustained non-pecuniary damage as kh oésiie violation of Article 10.

It considers, however, that in the circumstancesthaf case the finding of a violation
constitutes in itself sufficient just satisfaction.

As to the second applicant, the Court reiteratas ith certain circumstances commercial
companies may also be awarded compensation forpaomniary damage. In assessing
whether such a right exists, account should bentalkéhe company’s reputation, uncertainty
in decision-planning, disruption in the managemanthe company (for which there is no
precise method of calculating the consequences)lastty, albeit to a lesser degree, the
anxiety and inconvenience caused to the membeaheahanagement team (@emingersoll
v. Portugal[GC], no. 35382/97, § 35, ECHR 2000-1V, a8dciété Colas Est and Others v.
France no. 37971/97, 8§ 41, ECHR 2002-111). However, treumstances of the present case
do not disclose any factors justifying the awarccofmpensation for non-pecuniary damage.
The Court consequently considers that the finding wolation constitutes in itself sufficient
satisfaction for any non-pecuniary damage sustained

B. Costs and expenses

61. The applicants requested reimbursement ofethed expenses incurred by them in the
District Court (FIM 64,061.20), in the Court of Apgl (FIM 22,410) and in the Supreme
Court (FIM 36,600), totalling FIM 123,071.20 (EUR,899.09).

They also claimed reimbursement of their legal £oshd expenses incurred in the
proceedings before the Court, amounting to EUR 2772 (including value-added tax —
VAT).

62. The Government considered that the applicasitsins were unclear. They further
stated that there was no documentation regardmgdhts incurred before the national courts
except the mention of the amount in the decisiothef Court of Appeal, and that it was
unknown whether that amount included VAT or noteThovernment also argued that the
reimbursement of costs and expenses should beaédiwe to the fact that on 1 June 2004



the Court declared inadmissible the applicants’ glamt under Article 6 8 2 of the
Convention (sedats Jacobsson v. Swedg¢mndgment of 28 June 1990, Series A no. 180-A,
p. 16, 8 46). They also maintained that there wex® cases before the Court at the oral
hearing on 10 February 2004, and this should bent&kto consideration when deciding the
amount of costs to be awarded.

63. The Government left it to the Court’s disaatio decide whether the applicants had
substantiated their claims for costs and expengeguately. However, in their view the total
amount of compensation for costs and expenses adaodthe applicants should not exceed
EUR 15,500 (including VAT) in the present case.

64. As regards the domestic proceedings, the @dnsetrves that the total amount incurred
in legal costs amounted to EUR 14,543 (FIM 86,40)Li&d respect of the District Court
proceedings and the Court of Appeal proceedingshénCourt of Appeal’s judgment of 3
December 1998, it was mentioned that the applichatsrequested reimbursement of their
legal expenses before the District Court amountmd-IM 64,061.20 (EUR 10,774) and
before the Court of Appeal amounting to FIM 22 4EQR 3,769), a total of FIM 86,471.20
(EUR 14,543). In the applicants’ application foave to appeal to the Supreme Court, they
requested the additional reimbursement of themllegsts incurred before the Supreme Court
in the sum of FIM 36,600 (EUR 6,156). There is niheo indication concerning the
applicants’ legal expenses incurred before the dtmeourts. Having regard to all the
circumstances, the Court awards the applicants E4JB00 under this head.

65. As to the proceedings before the Court, th@iemts’ bill of costs and expenses of 1
August 2004 was for EUR 17,327.32 (including VAEdmprising ninety-three hours’ work.

It notes that the applicants’ just satisfactionrkconsisted of several separate and partially
conflicting calculations, as maintained by the Goweent in their observations. The Court is
nevertheless satisfied with the specificity of #ygplicants’ bill. Having regard to all the
circumstances, the Court awards them EUR 15,0@0nmpensation under this head.

C. Default interest

66. The Court considers it appropriate that thiaue interest should be based on the
marginal lending rate of the European Central Batok,which should be added three
percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Holdsthat there has been a violation of Article 10he&f €onvention;

2. Holdsthat the present judgment constitutes in itsdfigant just satisfaction for any non-
pecuniary damage sustained;

3. Holds

(a) that the respondent State is to pay the éipgtlicant, within three months from the
date on which the judgment becomes final accortbrgrticle 44 § 2 of the Convention,
EUR 22,155 (twenty-two thousand one hundred ang-fi¥e euros) in respect of
pecuniary damage;

(b) that the respondent State is to pay the seappticant, within three months from the
date on which the judgment becomes final accortbrgrticle 44 § 2 of the Convention,
EUR 14,190 (fourteen thousand one hundred andynim@tos) in respect of pecuniary
damage;



(c) that the respondent State is to pay to thdiapys jointly EUR 29,000 (twenty-nine

thousand euros) in respect of costs and expenses;
(d) that from the expiry of the above-mentionede¢hmonths until settlement simple

interest shall be payable on the above amountsattaequal to the marginal lending rate
of the European Central Bank during the defauligoleplus three percentage points;

4. Dismisseghe remainder of the applicants’ claim for jugigfaction.

Done in English, and notified in writing on 16 Nowker 2004, pursuant to Rule 77 88 2
and 3 of the Rules of Court.

Michael O’Boyle Nicolas Bratza
Registrar President
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